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Introduction 


The purpose of this brochure is to inform employers and their management person- 
nel about the existence, requirements and effects of the Canadian Human Rights 
Act. It outlines the functions of the Canadian Human Rights Commission and helps 
managers understand their role in eliminating and preventing discrimination. 


1) Introduction to the Canadian Human Rights Act 


The Canadian Human Rights Act took effect in March, 1978. In Section 2(a) it is 
stated: 


“Every individual should have equal opportunity to make for himself or herself 
the life that he or she is able and wishes to have consistent with his or her duties 
and obligations as a member of society without being hindered in or prevented 
from doing so by discriminatory practices”, 


The Act sets out the prohibited grounds of discrimination in employment and in the 
provision of services, goods and facilities. 


Prohibited grounds of discrimination 
The Act prohibits discrimination on nine grounds: 


race 

national or ethnic origin 

colour 

religion 

age 

Sex 

marital status 

conviction for an offence for which a pardon was issued, and 
physical handicap in matters related to employment 


Jurisdiction 


The Act applies to all federal government departments, agencies and Crown corpo- 
rations and to businesses and industries under federal jurisdiction such as banks, 
airlines, interprovincial railway companies and trucking and uranium mining com- 
panies, and to the Canadian Armed Forces and the RCMP. 


A separate part of the Act deals with the protection of personal information held 
in federal data banks; information on that subject can be obtained from the Infor- 
mation Bank Coordination Division, Treasury Board, 21st Floor, Place Bell Canada, 
160 Elgin Street, Ottawa, Ontario, or the Privacy Commissioner, P.O. Box 2500, 
Station D, Ottawa, Ontario, K1P 6G7. 


In areas not under federal jurisdiction, protection is given by provincial human 
rights laws. Each of the ten Canadian provinces has its own anti-discrimination law 
which is broadly similar to the federal law. More information about jurisdiction is 
available from the Commission. 
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The mandate of the Canadian Human Rights Commission 
The Commission has the mandate: 


1) to receive and investigate complaints of discrimination and to correct the 
situation where discrimination is found; 


2) to provide advice and assistance regarding special programs; 
3) to undertake information programs to foster public understanding of the Act; 
4) to undertake research programs and studies; 


5) to respond to suggestions and recommendations concerning rights and free- 
doms; 


6) to encourage and develop arrangements for physically handicapped persons 
to have access to goods, services, facilities and accommodation normally 
available to others; 


7) to provide advice and assistance to foster compliance with the Act; 

8) to maintain close liaison with similar bodies and authorities in the provinces. 
The anti-discrimination provisions of the Canadian Human Rights Act touch on all 
aspects of employment. Of particular interest to employers and management are 
provisions in collective agreements, recruitment and promotion practices, classifica- 
tion and compensation schemes and pension and insurance programs. Employment 
practices and collective agreements under federal jurisdiction must comply with the 
provisions of the Canadian Human Rights Act. 


The role of employers 


The successful implementation of the Canadian Human Rights Act requires 
employer cooperation and support. The Act declares (Section 10): 


It is a discriminatory practice for an employer or an employee organization 

a) to establish or pursue a policy or practice, or 

b) to enter into an agreement affecting recruitment, referral, hiring, promotion, 
training, apprenticeship, transfer or any other matter relating to employment 


or prospective employment, 


that deprives or tends to deprive an individual or class of individuals of any 
employment opportunities on a prohibited ground of discrimination; 


EE 


and (Section 11): 


It is a discriminatory practice for an employer to establish or maintain differences 
In wages between male and female employees employed in the same establish- 
ment who are performing work of equal value. 


The impact of the Act will develop fully only with the cooperation of employers. 
They must be a leading force in the effort to eliminate and prevent discrimination. 
Their policies and programs determine how employees are treated, which oppor- 
tunities for employment and advancement are provided and which active steps are 
implemented to check discrimination. Employers have the resources, the influence 
and the ability to implement change wherever it may be required. 


Employment policies 


An employer must ensure that all applicants and employees have equal access to 
employment opportunities. This applies equally to unionized and non-unionized 
organizations, and refers to application forms, advertisements and all recruiting, 
interviewing and promotion policies. 


Employers must guard against discrimination in employment by requiring only 
qualifications which have a direct bearing on an employee’s ability to perform the 
job. A recruiting and interviewing guide is available from the Commission. 


Equal pay for work of equal value 


Male and female workers, employed in the same establishment of an employer who 
are doing work of equal value, must get the same wages, which includes all forms 
of remuneration payable to the employee for work performed. 


The value of the work is determined by the composite of the skill, effort and 
responsibility needed to do the work and the conditions under which the work is 
performed. 


Different wages may be paid if the difference is based on a reasonable factor as 
recognized by the Canadian Human Rights Commission in its guidelines. However, 
sex is not a reasonable factor. 


Traditional views and past economic developments and compensation practices 
have lead to widespread income inequalities between men and women which 
cannot be explained by differences in job characteristics, skill levels and the effort 
and responsibility required in the performance of the work. These inequalities are 
not necessarily anyone’s fault, they simply are the current outcome of past devel- 
opments. Employers are obligated to identify such inequalities and to eliminate 
them. It is in the interest of both the employer and the employees to avoid the 
frustration and ill will resulting from discrimination in pay practices. 
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Bona fide occupational requirements and exceptions based on age 
According to Section 14 of the Act it is not a discriminatory practice if 


a) any refusal, exclusion, expulsion, suspension, limitation, specification or pre- 
ference in relation to any employment is established by an employer to be 
based on a bona fide occupational requirement; 


The onus is on the employer to show that any discrimination is strictly 
required by the job tasks to be performed. E.g. certain jobs may require above 
average physical strength and stamina. This does not permit the automatic 
exclusion of women. Jobs may require mobility which cannot be achieved by 
some handicapped workers. However, this does not allow an employer to 
eliminate all handicapped applicants as a class. The employer must ascertain 
that an individual can or cannot perform the functions of the job, regardless 
of handicap or group identity. 


b) an individual’s employment is terminated because that individual has reached 
the normal age of retirement for employees working in positions similar to 
the position of that individual; 


c) an individual is discriminated against, otherwise than in employment, on the 
basis of age in a manner that is prescribed by guidelines issued by the 
Canadian Human Rights Commission pursuant to subsection 22(2) to be 
reasonable; 


d) Other exceptions apply to legal minimum and maximum age requirements 
and pension funds. 


Pensions and insurance 


In recognition of the principles of equality of opportunity, the terms and conditions 
of employment in pension and insurance plans should not differentiate on a prohi- 
bited ground of discrimination. However, the Act lists certain exceptions and also 
authorizes the Governor-in-Council to make others by regulation. Some differences 
with respect to age, sex, marital status or physical handicap, may be considered 
reasonable. Copies of the Canadian Human Rights Benefit Regulations are available 
on request. 


Maternity Leave and Benefits 


Equal opportunity in employment for women has always been significantly impaired 
by discriminatory attitudes towards women of child-bearing age and by involuntary 
career interruption and economic penalties (e.g. compulsory leave without pay) 
associated with giving birth and looking after the new-born. A number of com- 
plaints of discrimination have been brought before the Canadian Human Rights 
Commission in this area. In order to allow recognition of the joint responsibility of 
the father and mother for child care and to permit the woman to determine her own 
employment pattern, the Canadian Human Rights Commission has decided with 
respect. to; 
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A. Compulsory Maternity Leave Without Pay 


that an employer must not require an individual to take leave without pay 
before exhausting other appropriate forms of leave (for example sick leave or 
vacation leave) because of pregnancy or childbirth unless other employees 
could be required to take leave without pay in similar circumstances (for 
example when they are medically unable to work and have not exhausted 
other forms of leave). 


B. Maternity Benefits and Private Disability or Health Insurance Plans 


that maternity leave with pay should not be offered on more rigorous terms 
than other forms of disability leave with pay. 


If the employee is on maternity leave without pay and if the employer 
provides a disability insurance or health insurance plan then the following 
applies: 


If the employee is medically unable to work due to pregnancy and childbirth 
then that employee should be treated as any other employee medically unable 
to work. That is, disability and health insurance benefits should apply as they 
would to any other employee. Benefits available during maternity leave shall 
be equal or superior to those available on other types of leave. 


In order to provide such equal benefits, calculated on a weekly basis, U.I. 
maternity benefits may be supplemented by benefits available from a regis- 
tered SUB plan, for the period of the medical inability to work. 


C. Benefits for Adoptive Parents 


Maternity benefits can be considered to cover two distinctive periods within 
Maternity Leave. One is the relatively short period in normal circumstances 
(approximately 5 weeks) when the natural mother is medically unable to 
work, although this period may be longer when there are complications. The 
second is the time during which the family must provide intensive parental 
attention to the infant, who requires to be cared for at short intervals for 24 
hours a day. It is the Commission’s view that any parent, male or female, 
adoptive or natural, should be equally eligible for leave and other benefits 
accruing to the latter type of responsibility. 


The complaint procedure 


The Canadian Human Rights Act provides for a complaint procedure in all cases of 
perceived discrimination. An employee may file a complaint either against the 
employer or against the appropriate union, or both depending on which has the 
greatest ability to eliminate discriminatory practice. Even though the complaint will 
really be about the discriminatory practice, it has to be filed against a respondent. A 
complaint can be filed by: 


ee ae 
a) any individual or group having reasonable grounds; 


b) a third party who is not the victim of discrimination personally, but the 
Canadian Human Rights Commission may require the consent of the victim. 


c) the Commission, if there are reasonable grounds. 


The Act protects any person involved in any aspect of the complaint procedure from 
threat, intimidation or discrimination. 


If the complaint seems unfounded or was made in bad faith or if too much time 
(more than one year) has elapsed since the alleged act of discrimination, the 
Commission may refuse to deal with it. The Commission may refuse to deal with a 
complaint that appears to be beyond its jurisdiction. 


In handling a complaint, the Commission normally undertakes a full investiga- 
tion. If the complaint is substantiated and no settlement is reached, the Commission 
may designate a conciliator to reach a settlement acceptable to all parties. All 
settlements are to be approved by the Commission. In some cases, a Human Rights 
Tribunal will be appointed. A Tribunal will determine whether there has been 
discrimination and it has the power to make an order enforceable in the Federal 
Court of Canada. An order can include reinstatement, payment of lost wages or 
expenses, damages for injury to feelings, and the implementation of a special 
program in consultation with the Canadian Human Rights Commission. 


Other methods of redress 


At the outset, the complainant may be asked by the Commission to use alternative 
procedures, such as appeal or grievance, to resolve the complaint. If these proce- 
dures are not successful, the Commission may then deal with the complaint. If a 
complaint could be dealt with initially or completely by following a procedure 
governed by some other Act of Parliament, then the Commission may refuse to deal 
with it. 


Employers should see complaints or grievances about discrimination as an 
encouragement for positive change. By responding to grievances and complaints 
internally, employers can avoid complaints to the Human Rights Commission. 
Advice and assistance may be obtained from the Commission without necessarily 
having to go through any formal complaint process. 


Special programs 


Special programs may be set up in order to achieve a representative labour force 
and to equalize employment opportunities for certain groups who have experienced 
or are currently experiencing the effects of discrimination. Special programs are the 
ee method through which the effects of past discriminatory practices can be 
oftset. 
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2) Preventive Action 


The Canadian Human Rights Commission is pursuing a two-pronged approach. It 
investigates formal complaints from employees and recommends settlements where 
a complaint is substantiated. It also encourages preventive action by employers. 
Ideally, discriminatory practices can be eliminated without outside interference 
resulting from a complaint. Employers can best solve their own problems internally 
by means which are suitable to their organization. Imposed settlements may not 
always be easy to implement and may be more disruptive and more costly than 
voluntary preventive programs. 


Prejudice vs discrimination 


The Commission is primarily concerned with the impact of employer policies and 
practices, rather than with their intent. Problems need not be caused by any active 
prejudice. Prejudice is a state of mind, a set of negative attitudes or preconceived 
opinions held by one person or group about another, tending to cast others into an 
inferior light without legitimate evidence. Discrimination is the arbitrary differentia- 
tion and resulting unequal treatment of people or groups of people. 


Systemic discrimination 


Unequal or unfair treatment need not be the result of active prejudice. More likely it 
results from systemic discrimination, i.e. policies and practices based on organiza- 
tional rules and assumptions or past traditions. Systemic discrimination is reflected 
in recruitment and employment practices, in the existence of job ghettos, unjustifi- 
able wage and benefit disparities and in the under-representation or over-concen- 
tration of certain groups in employment. Because of past practices even “equal” 
treatment in the present can lead to systemic discrimination because it locks in 
disparities which were established in the past. 


Systemic discrimination is the by-product of systems established for some other 
purpose but which result in the exclusion of certain people from opportunities to 
participate fully in economic and social life. Systemic discrimination results from the 
past institutionalization of privilege. These privileges become imbedded in laws and 
regulations, in informal rules, in social roles, and in the behaviour and structure of 
organizations. 


Systemic discrimination may not be caused by individual prejudice and bigotry. It 
does, however, tolerate and reinforce those individual values and actions which 
deny equal rights and opportunities to people who are perceived in some way as 
different. Thus systemic discrimination and personal prejudice reinforce each other. 
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Preventive programs focus on the structural causes of discrimination, found in 
systems of hiring, personnel management and performance measurement. Imbed- 
ded in those systems are criteria and evaluation schemes which have a discrimina- 
tory outcome or impact. The expression “systemic” or “institutional discrimination” 
encompasses those systems. Preventive action is not concerned with fault finding or 
blame fixing. It focuses on the systemic causes of discrimination. Of course where 
active personal prejudice causes discrimination, it also must be dealt with. 


Dealing with employee complaints 


Employees who complain to management about discrimination need to be taken 
seriously. Their case should be investigated before it creates further animosity and 
recrimination. An individual complaint may be an indication of a broader problem 
which affects a larger number of employees. An investigation into the complaint 
may reveal such broader problems. 


Where discrimination is found to exist, corrective measures must be taken. A 
revision of employment practices or compensation policies may correct the problem. 
New training and information programs may be appropriate. Each case will call for 
a different solution. 


To ensure that the solution is acceptable, it needs to be discussed with the 
employees concerned and with their union. A joint plan of action and timetable for 
implementation need to be agreed on. By involving the employees and the union, 
the commitment will be increased, obstacles will be overcome more easily and 
success is more likely. Union support is especially necessary if contract provisions 
are affected or if the traditional union-management relationship is to be altered. 


Employee complaints need not be the only impetus for change. The alert manager 
is aware of the widespread existence of job ghettos, possible lack of opportunities 
for the handicapped, unequal training and promotional opportunities and other 
discriminatory practices. It will not be possible to eliminate all incidents of discrimi- 
nation at once, but even small first steps will lead to improvements. An audit of all 
personnel forms, changes in hiring standards, improved access to training pro- 
grams, the opening up of promotional opportunities are only some examples which 
need not be costly but which may lead to considerable results in a short time. 


Recruiting and interviewing 


Recruiting practices have a great impact on the composition of the workforce of a 
company. A deliberate policy to eliminate all aspects of discrimination from the 
recruitment process will have a widespread impact. To up-date the recruiting pro- 
cess, all advertisements and application forms need to be reviewed and brought into 
conformity with human rights legislation. Interviewers must be trained, both to 
increase their interviewing skills and to ensure that their personal values and 
attitudes reject discrimination. Special recruiting programs may be used to attract 
previously underemployed groups. Recruiting policies determine the future com- 
position of the whole work force of an organization. Any intervention and 
improvement in this area will have long range effects and may be relatively easy 


and inexpensive to implement. 
I2 
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Internal mobility 


Internal mobility is determined by transfer and promotion policies and by access to 
training and development. 


An active job progression program identifies persons with potential for advance- 
ment, regardless of entry level, background or identification with any specific 
group. To identify such persons and to evaluate their potential, an effective and 
unbiased appraisal system must be in place. This system may utilize performance 
appraisals (including peer appraisal), oral examinations, written tests, and any other 
determination of merit. Effective appraisal tools are utilized uniformly throughout 
the employing organization. They must be valid indicators of performance and 
potential. 


Transfer and promotion opportunities must be well publicized. Information must 
be uniformly available to all employees. Any employee who has shown potential 
needs to be encouraged to try for promotions. Groups of employees in job ghettos 
or entry level jobs can be encouraged through the development of ‘career bridges’’ 
from one occupational category to another. Such career bridges should be an 
integral part of a job progression program if all employees are to have a chance to 
move out of dead-end jobs. 


Training and development 


Training and development programs must be an integral part of the job progression 
system. They must be well publicized. Access must be based on uniform and 
unbiased evaluations, not on personal allegiance to supervisory and management 
personnel or on any group identity. No groups must be excluded arbitrarily. Train- 
ing opportunities may range from on-the-job training, through in-house seminars, 
to external training and university tuition reimbursements. Successfully completed 
training must be followed up by actual promotional opportunities. Responsibility for 
job progression and training and development should be shared so that any nomi- 
nations and recommendations can be doublechecked and individual biases offset or 
corrected. 


All personnel who are involved in the administration of promotion and training 
programs should have a thorough understanding of human relations principles and 
must be familiar and comfortable with the provisions and intent of human rights 
legislation. Decisionmakers and personnel administrators must be trained to gain a 
better understanding of the provisions and intent of human rights legislation. With 
greater awareness on their part, previously ignored problems can be identified and 
eliminated. 


Opponents of human rights and the principles of equality must be dealt with. 
Training and information programs must point out that opposition to human rights 
is no longer acceptable. Through changes in personnel policies and through training 
and information programs, support for discrimination and prejudice will diminish. 
Individual prejudice will find little support and will not flourish in an environment 
which upholds the principles of equality. 
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Programs which create awareness and which support human rights for all 
employees will break down informal barriers and will make all members of the 
organization capable of identifying problems which are caused by discriminatory 
practices. 


The impact of discrimination 


Many organizations live uneasily with unacceptable situations which they inherited 
through past attitudes and practices. Job ghettos, unjustified wage disparities, an 
unrepresentative labour force and arbitrary personnel systems are a vestige of the 
past. They are no longer congruent with social values and expectations. More 
importantly, they are becoming counter-productive in economic terms. Employees 
who bear the impact of discrimination become dissatisfied and lose their motivation. 
Their energies become diverted from organizational goals and productivity to efforts 
to eliminate perceived injustice. Productivity and profitability can only suffer. 


Less conspicuous, but probably even more important, is the constant drain on 
productivity from the under-utilization of human resources. By excluding large 
numbers of employees (e.g. women, immigrants, the handicapped, the young or 
older worker) from employment, training and promotions, many employers do not 
get the optimum results from their workforce. The shortage in tradespeople and 
other skilled workers is increasing everywhere because the traditional pool of work- 
ers, i.e. white “prime age’’ males, is becoming a smaller and smaller part of the total 
labour force. If employers persist in hiring skilled workers only from this traditional 
pool, labour costs soar, as the evidence clearly suggests. Unless new recruits are 
drawn in from non-traditional groups, the supply will not match demand in the 
long run. This is true in most traditionally male professions, from garage mechanics 
through tool and die operators to electrical engineers and computer experts. 


Special programs 


The Canadian Human Rights Act provides for special programs which are designed 
to overcome the impact of past discriminatory practices and values and systemic 
discrimination. Any employer can implement special programs to help disadvan- 
taged groups to develop to their full potential. Such programs may focus on 
recruiting processes, training and development, promotions, and classification and 
compensation policies. The benefits accrue to the employer and employees alike. 
Employees will gain their rightful standing in the organization. The employer 
benefits from improved motivation and productivity. 


Shortages of trades people and other skilled workers can be overcome by recruit- 
ing and training women and minority groups in skilled crafts and by providing a 
productive environment for handicapped workers. The increasing communications 
gap and the deficit in motivation among many low-paid employees can be elimi- 
nated by providing opportunities for training and advancement. The negative image 
of employers among minority communities and society at large can be improved by 
positive minority recruiting and training programs. 
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The Canadian Human Rights Commission will provide information and advice in 
the development and conduct of special programs. 


Commission services and resources 


The Canadian Human Rights Commission encourages preventive action by 
employers. The Commission provides services and resources such as: 


e films and audio-visual materials 

e information materials published by the Commission on all aspects of the 
Canadian Human Rights Act, including material on special programs, com- 
plaint procedures, equal pay, grounds of discrimination 

e@ speakers for meetings and conferences 

training and information sessions for managers and training personnel 

® reviewing of application and personnel forms, policies, advertisements, 
classification and compensation programs, etc. 

e bulk information on the Act and all its aspects for distribution to managers and 
employees 

@ lists of consultants who can assist in implementing human rights programs 

editorials for in-house publications 

@ mailing of information materials. 


15 


3) Special Programs/Affirmative Action 


The Canadian Human Rights Commission assists employing organizations in 
undertaking voluntary employment programs to eliminate systemic discrimination 
and ensure compliance with the Act. Criteria for special programs are based on the 
principles of the Act, the mandate of the Canadian Human Rights Commission and 
the role which special programs play in remedying discrimination. 


A thorough analysis will identify any problem areas which can be remedied by a 
special program. Special programs must have clear and measurable objectives and a 
firm timetable. Management responsibilities for implementation must be assigned. 
Unions and affected employees must be consulted at every step of the process to 
assure their cooperation. Senior management commitment must be clear and must 
be communicated to all managers. 


Special programs are especially appropriate in employment policy, i.e. recruiting 
and promotion practices. 


The role of the Commission 
The Commission plays an active role in special programs in four ways: 


1) It may make general recommendations concerning objectives for a special 
program. 


2) An employer or employer association may apply to the Commission for 
advice and assistance on any aspect of a special program including its 
objectives. 


3) A special program may be agreed upon as part of a complaint settlement, 
either through the investigation or conciliation process. 


4) A Human Rights Tribunal may order a respondent to undertake a special 
program. 


Section 15(1) 


Section 15(1) identifies special programs as a legitimate mechanism for improving 
the opportunities of disadvantaged groups through the elimination, reduction or 
prevention of disadvantages. Such a measure is declared not to be in itself a 
discriminatory practice: 


15(1) “It is not a discriminatory practice for a person to adopt or 
carry out a special program, plan or arrangement designed to 
prevent disadvantages that are likely to be suffered by, or to 
eliminate or reduce disadvantages that are suffered by any group 
of individuals when those disadvantages would be or are based 
on or related to the race, national or ethnic origin, colour, reli- 
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gion, age, sex, marital status or physical handicap of members of 
that group, by improving opportunities respecting goods, ser- 
vices, facilities, accommodation or employment in relation to 
that group.” 


Initiation of a special program does not necessarily imply culpability on the part of 
the organization. Section 15(1) provides a clear legal defence against possible 


charges of reverse discrimination which might arise:from the implementation of the 
program. 


Identifying the need for a special program 
The need for a special program may be revealed by: 


1) The observable absence of members of certain groups (e.g. women, 
minorities, handicapped) in certain job categories, at certain levels of the 
organization, or in the organization as a whole. 


2) Particularly high unemployment rates among certain groups in the commu- 
nity. 


3) Internal complaints and/or grievances from employees. 
4) External complaints by individuals or groups. 

5) Recruiting problems. 

6) High turnover. 


7) Complaints filed with the Canadian Human Rights Commission alleging dis- 
crimination. 


Any one of these indicators may point to the need for a more comprehensive 
analysis of the labour force in an organization, usually in the form of statistical 
comparisons. This analysis will identify those areas which require remedial action, 
i.e. a special program. 


Developing the program 


The purpose of special programs in employment is to promote equal opportunities 
for minority group individuals, the physically handicapped and women. The labour 
force in an organization should be representative of the available labour pool. 
Equitable representation will be achieved by changing the composition of the inter- 
nal labour force to correct any under-utilization or over-concentration of groups. 
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There are three essential steps in developing a special program: 


1) To identify the problem areas within the organization in which its labour 
force is unrepresentative (e.g. over-concentration of women and minorities in 
job ghettos; under-utilization of certain groups in specialist or management 
jobs; no handicapped employees). 


2) To determine how formal and informal organizational policies, practices and 
procedures cause the problem(s) of discrimination. 


3) To formulate solutions which aim to remove existing barriers and to create a 
representative labour force. 


Determining the causes of discrimination 


After the need for a special program is verified, employment procedures, policies 
and practices must be examined to determine how they contribute to discrimination 
and create an un-representative labour force. Disadvantage may be caused at many 
stages in the process of formulating, interpreting or implementing an employment 
related policy, procedure or practice. For example, in formulating the requirements 
for an occupational category, physical standards might be set which are not intrinsi- 
cally related to the performance of the job, and may tend to eliminate members of 
races whose people are usually shorter. In interpreting an occupational requirement 
for geographical mobility, recruiters screening applications could assume that mem- 
bers of certain groups, such as married women, would be unable to meet the 
requirement. At the implementation stage, criteria for training are sometimes 
applied differently for the members of disadvantaged groups, on the grounds that 
there are no appropriate teaching aids available to meet the needs of staff with 
physical handicaps. 


The composition of the present labour force may be affected by the consequences 
of past policies, practices and procedures. For example, an organization may have in 
the past excluded the members of certain groups from application at entrance level 
positions. Even though no longer in force, this will have left a heritage of a 
disproportionately low number “qualified by company experience’ for promotions 
into more senior positions. The possible effects of current decisions on future 
representativeness also need to be taken into account. When an organization con- 
siders establishing new positions, it should consider how the definition of job 
functions and related qualifications might tend to include or exclude members of 
certain groups within the organization capable of performing the job. The analysis 
should also consider informal processes which influence the employment system. 
The completed analysis will identify those problem areas where changes are needed 
and a special program should be implemented. 
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Implementing the solution 


The objectives of the special program must be stated as measurable goals (e.g. 
number of women hired; number and level of minority participants in training 
programs; number of jobs created for the handicapped). Realistic deadlines must be 
set. Financial and resource commitments must be planned. Target groups, job 
classifications and skills and geographic locations or departments must be identified. 
Objectives must be realistic and must not infringe on any employees’ rights and 
feelings. 


Special program activities may vary from a comprehensive, organization-wide 
approach, to more limited remedies dealing with specific target groups or certain job 
categories or geographical areas, or specific elements of the employment system, 
depending upon the initial identification of the problem and its causes. In organiza- 
tions having employee associations, the involvement of the union(s) is essential and 
expected in all phases of special program development, starting with the statistical 
analysis of the labour force composition. 


The program must be assessed at regular intervals to ensure that it is progressing 
and to identify measures which should be taken to correct activities which have 
been ineffective or unproductive. 


Final evaluation will measure the total improvements achieved through the special 
program. Measurable changes in the composition of the labour force will determine 
the degree of success and the need for further special efforts. 


The Canadian Human Rights Commission recognizes that an organization may 
undertake special program activities in good faith and be unable to achieve its 
objectives within the specified timeframe. Flexibility in setting targets is recognized 
as essential, but realistic efforts to meet objectives must be demonstrable. 
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4) Employment Policy 


The Canadian Human Rights Act provides that all individuals should have equal 
employment opportunities without discrimination based on race, national or ethnic 
origin, colour, religion, age, sex or marital status, conviction for an offence for 
which a pardon has been granted, or physical handicap. Employment practices must 
be based on this principle. 


The recruiting process is a reflection of the whole organization. If it supports, 
even in a passive way, discriminatory practices, then discrimination will be the 
norm. If the recruiting and hiring process actively strives to eliminate all dis- 
criminatory barriers, discrimination will be reduced throughout the whole work- 
force. Employers can take effective steps towards the elimination of discrimination 
by examining their employment practices and by applying the criteria recommended 
here: 


Employment practices 


Job advertisements, employment application forms, and pre-employment interviews 
are used to screen unsuited or unqualified individuals from consideration for 
employment. However, some of the information traditionally requested is not 
always relevant to job qualifications or performance and can be used to deny 
employment opportunities for certain groups of people. Sections 7 and 8 of the Act 
state that 


(7) It is a discriminatory practice, directly or indirectly, 
a) to refuse to employ or continue to employ any individual, or 
b) in the course of employment, to differentiate adversely in relation to an 
employee, on a prohibited ground of discrimination, and that 


(8) It is a discriminatory practice 
a) to use or circulate any form of application for employment, or 
b) in connection with employment or prospective employment, 
i) to publish any advertisement, or 
ii) to make any written or oral inquiry 


that expresses or implies any limitation, specification or preference based on a 
prohibited ground of discrimination. 


Employers should keep in mind that what really matters is the actual impact of 
their employment systems and personnel policies. While employers may not intend 
to discriminate, traditionally used selection procedures may operate to exclude 
individuals from certain groups disproportionately. Employers should ask them- 
selves: 


a) Might the answer to a particular question be used to exclude certain groups 


disproportionately? e.g. height and weight requirements tend to screen out 
disproportionate numbers of women and some minorities. 
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b) Is the requested information really necessary to assess the applicant's ability 
to perform the job? e.g. birthplace. 


Application forms, interviews and other forms of inquiry may only solicit infor- 
mation required for communication and in the actual performance of the job. Job 
postings and advertisements may not contain any requirements which may lead to 
discrimination on any of the prohibited grounds. 


It is not a discriminatory practice if any limitation, specification, or preference 
expressed or implied in relation to any employment is established by the employer 
to be based on a bona fide occupational requirement. 


Recruiting and interviewing information 


The following comments outline how employers can procure the information they 
need to make effective choices in appointing employees without infringing on the 
human rights of any applicant. Some of the information may be requested after the 
applicant has been selected and has been formally informed of the decision. 


1) Name: If the applicant was previously employed under a different name, it is 
relevant to employment history and may be requested. It is not acceptable to 
ask how or why the name was changed, or about the maiden name of the 
applicant. 


2) Address: Current and previous addresses in Canada may be requested. 
Foreign addresses may indicate national origin and are therefore not to be 
indicated. 


3) Age: Applicants may only be asked to indicate if they have reached minimum 
age or are below any maximum age that may apply to employment by law. 
Verification of age may be obtained after a selection decision has been made. 


4) Sex: No inquiries about sex may be made on application forms. 


5) Marital Status: Inquiries into family circumstances, relationships, spouse’s 
situation, childcare needs, family planning or any related circumstances are 
not acceptable under the Act. The applicant may be asked if he or she is 
willing and able to be transferred, to travel, to work weekends or shifts or 
overtime and under what conditions. 


6) National or Ethnic Origin: No inquiries indicating national or ethnic origin may 
be made. This includes references to birthplace, mother tongue, nation- 
alization, foreign residence. The employer may only ask if the applicant is 
legally entitled to work in Canada. Documentary proof of this eligibility may 
be asked for after the selection decision has been made. 
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7) 


8) 


9) 


10) 


11) 


12) 


13) 


14) 


15) 


Military Service: Military service is rarely job related. Where required, inquiry 
into Canadian military service may be made. Inquiry into other military 
service is only permissible if military experience and specific skills are directly 
related to the job applied for. 


Languages: Inquiry into which languages the applicant speaks, reads or writes 
may only be made if the language skill is job related. Testing in English or 
French language proficiency is permitted only if it is a requirement of the 
work to be performed. 


Race or Colour: Inquiries which would indicate race, colour, complexion or 
colour of eyes, hair or skin may not be made. 


Photographs: Photographs or the taking of photographs must not be required. 
Photographs may be required for identification purposes after appointment. 


Religion: No inquiries indicating religious affiliation or practices may be made. 
The employer may inquire if the applicant is able and willing to work a 
specified work schedule. Where an applicant requests, it is the duty of the 
employer to accommodate the religious observances of the applicant, if it is 
reasonably possible to do so. 


Physical Handicap: The employer may only inquire about the existence of 
physical handicaps or health problems affecting the job applied for. A physi- 
cal handicap is relevant to the job if it would be hazardous to the safety of 
co-workers, clients or the public or if it would preclude the applicant from 
performing the duties of the job satisfactorily. 


Medical Information: A medical examination will reveal prohibited information 
about an applicant, such as age, race, or sex. Therefore employers should 
conduct medical examinations only after the selection decision has been made 
and only where required by the job. Application forms may indicate that a 
job offer is conditional on the passing of a medical examination if there is a 
bona fide occupational requirement for it. 


Organizations: Applicants may not be asked to list all clubs or organizations 
they belong to. Applicants must be able to decline to list any memberships 
which may indicate any of the prohibited grounds of discrimination. In any 
case, memberships should only be listed if they have bearing on job qualifi- 
cations. 


Height and Weight: Such requirements only rarely have a direct bearing on the 
job. Furthermore, they may be discriminatory if they screen out dispropor- 
tionate numbers of minority group members or women and cannot be shown 
to be essential to the performance of the job. 
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16) Relatives: No information about relatives, including names, addresses and 
relationships may be required from the applicant. The name and address of 
person(s) to be notified in case of an emergency may be required after the 
selection decision has been made. 


17) Criminal Conviction: The Canadian Human Rights Act prohibits discrimination 
based on a criminal conviction for which a pardon has been granted. The 
Commission also discourages inquiries into unpardoned criminal convictions 
unless the particular conviction is relevant to job qualification. For example, 
theft and fraud convictions are relevant to a job in finances, but marijuana 
possession is not. If necessary, inquiries may be made whether the applicant 
has been convicted of an offence for which no pardon has been granted. 


18) References: Inquiries which may not be made of an applicant may not be made 
Orreterences: 


19) Optional Information: None of the prohibited inquiries may be posed as 
“optional” questions. 


Even though certain information cannot be required from applicants for use 
in employment decisions, it may be compiled separately for statistical use for 
the evaluation of programs and policies and to establish the basis for special 
programs. 


fs) 


5) The Employer’s Role in the Complaint Procedure 


You have been informed by the Canadian Human Rights Commission that an 
individual or group has filed a complaint against your organization. A complaint is 
an allegation by an individual, a group, or the Commission, that a discriminatory 
act or practice, as defined by law, exists in your organization. The discriminatory 
practice would deny or limit someone’s rights because of their race, national or 
ethnic origin, colour, religion, age, sex, marital status, conviction for an offence for 
which a pardon has been granted, or a physical handicap. 


The complaint must be handled in accordance with the Canadian Human Rights 
Act. The Commission is obligated to determine whether the complaint is substan- 
tiated, i.e., evidence supports the allegation or whether it is unsubstantiated. 


Investigation and settlement procedure 


If the Commission is satisfied that no other procedure is appropriate, it will deal 
with the complaint. The Commission will designate an investigator to investigate 
the complaint according to established procedures. As soon as possible after the 
conclusion of the investigation, the investigator submits a report of the findings and 
a recommended settlement to the Commission. The Commissioners of the Canadian 
Human Rights Commission meet regularly to review complaints currently under 
investigation. 


The investigator will make one of several recommendations to the Commissioners: 


e that the complaint be dismissed because it is unfounded (or for other reasons 
that are stated in the Canadian Human Rights Act); 

e that the complaint is substantiated on the basis of the evidence; 

e that the proposed settlement be accepted; 

e that a Human Rights Tribunal be set up to hear the complaint. 


After the Commissioners have reached a decision, the complainant and the 
respondent are notified of the outcome. 


Conciliation 


If no settlement is reached during the investigation stage and evidence of discrimi- 
nation is found, a conciliator will normally be appointed. A series of meetings will 
be held in order to negotiate a settlement that will be acceptable to both the 
complainant and the respondent. There are provisions in the Canadian Human 
Rights Act that ensure that both parties can confide pertinent information to the 
conciliator without fear that it will be used against them or disclosed without their 
consent. The conciliator is not a compellable witness, that is, cannot be made to 
testify before a Human Rights Tribunal. Any information revealed during concilia- 
tion is privileged. 
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A settlement arrived at by conciliation must be approved by the Commission. The 
terms of any settlement then become legally binding. Refusal or failure to comply 


with the terms of the settlement could result in prosecution, as provided for in the 
ACt 


Human Rights Tribunal 


At any time after accepting a complaint, but normally if conciliation fails to produce 
a settlement, the Commission may establish a Human Rights Tribunal to inquire 
into the complaint. All parties involved, including the employer and supporting 
witnesses, will be given full and ample opportunity, in person or through counsel, 
of appearing before the Tribunal, presenting evidence and making representations 
to it. If the Tribunal rules that the complaint is substantiated by the evidence, it can: 


@ issue a cease and desist order; 

@ recommend the adoption of a special program to prevent future discrimination; 

e order reinstatement of an employee who was unfairly dismissed; 

e order the respondent to compensate the victim for any expenses incurred as a 
result of discrimination. 

® 


order the respondent to compensate the victim for loss of dignity and injury to 
feelings. 


Orders issued by Human Rights Tribunals can then be filed in the Federal Court of 
Canada. They are enforceable in the same manner as an order made by that Court. 
Appeal procedures are provided for under the Federal Court Act. 


Employer rights 


e You, as the respondent to a complaint, have the right to be informed of the 
nature of the complaint. Initially, you will receive a copy of the complaint form 
and a summary of the Act. Other information will be made available in the 
course of the inquiry. 

e You will be provided with a rough idea of the investigation plan. The particu- 
lar approach taken by the investigator will vary according to the nature of the 
complaint, and the character of your organization. 

e Your interpretation of the matter will be recorded. 

e The structures and procedures of your organization will be respected and the 
investigator will work within these procedures. 

e You may propose your own settlement to rectify the situation that has led to 
the complaint. The terms of your proposal will be included in the inves- 
tigator’s report along with a notation whether this settlement is agreeable to 
the complainant. 


2 


Employer responsibilities 


You must enable the investigator to start the inquiry at the earliest convenient 
moment. To that effect, your organization will be contacted by the investigator 
appointed by the Commission. 

You must supply the investigator with relevant information. The investigator 
may need to talk to people who were involved in the matter, to examine 
personnel records, policy statements or any pertinent documentation and to 
observe the routine activities which form the background to the complaint — 
such things as how a job is carried out, how a service is provided, the work 
environment and so on. 

Facilitate the investigator’s request. There are provisions in the Canadian 
Human Rights Act for the prosecution of individuals, organizations or their 
agents who obstruct the investigation by action or omission. Conviction for 
such an offence carries a maximum penalty of a fifty thousand dollar fine for 
an employer, organization or employee associations; five thousand dollars for 
an individual. 

Permit individuals to reveal their knowledge of the matter. It is an offence to 
threaten or intimidate a witness or a complainant and to retaliate against them 
as a result of their involvement in the matter. 

Observe the terms of a proposed settlement, if it is accepted by the Commis- 
sion. 
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6) Equal Pay for Work of Equal Value 


Section 11 of the Canadian Human Rights Act deals with equal pay for work of 
equal value. 


Section 11 
Section 11 of the Act states: 


11(1) “It is a discriminatory practice for an employer to establish or maintain 
differences in wages between male and female employees employed in the 
same establishment who are performing work of equal value. 


(2) In assessing the value of work performed by employees employed in the 
same establishment the criterion to be applied is the composite of the skill, effort 
and responsibility required in the performance of the work and the conditions under 
which the work is performed. 


(2.1) Separate establishments established or maintained by an employer solely or 
principally for the purpose of establishing or maintaining differences in wages 
between male and female employees shall be deemed for the purposes of this 
section to be a single establishment. 


(3) Notwithstanding subsection (1), it is not a discriminatory practice to pay male 
and female employees different wages if the difference is based on a factor 
prescribed by guidelines issued by the Canadian Human Rights Commission 
pursuant to subsection 22(2) to be a reasonable factor that justifies the 
difference. 


(4) For greater certainty, sex does not constitute a reasonable factor justifying a 
difference in wages. 


(5) An employer shall not reduce wages in order to eliminate a discriminatory 
practice described in this section. 


(6) For the purposes of this section, “wages” means any form of remuneration 
payable for work performed by an individual and includes salaries, commis- 
sions, vacation pay, dismissal wages, bonuses, reasonable value for board, 
rent, housing, lodging, payments in kind, employer contributions to pension 
funds or plans, long-term disability plans and all forms of health insurance 
plans and any other advantage received directly or indirectly from the indi- 
vidual’s employer.” 
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Purpose of Section 11 and definitions 


By providing that male and female employees employed in the same establishment 
who are performing work of equal value must receive equal pay, the Act aims at 
establishing greater fairness in the determination of wages and at changing the fact 
that the jobs held by women are frequently less well paid than those normally held 
by men. 


Establishment: 


“Establishment” refers to all buildings, works or other installations of an em- 
ployer’s business that are located within the limits of a municipality, a municipal 
district, a metropolitan area, a county or the national capital region, whichever is 
the largest, or such larger geographic limits that may be established by the employer 
or jointly by the employer and the union. 


Value of work: 


Value of work is the value which the work performed by an employee in a given 
establishment represents in relation to the value of the work of another employee, 
or a group of employees, the value being determined on the basis of approved 
criteria, without the wage market or negotiated wage rates being taken into account. 


Wages: 


Equal wages or equal pay also means an equal wage scale, where such a structure 
exists. 


Criterion: 


Under Section 11(2) of the Canadian Human Rights Act the criterion to be applied 
in assessing the value of work is the composite of the skill, effort and responsibility 
required in the performance of the work and the conditions under which the work 
is performed. These terms have been defined in the Equal Wages Guidelines. 


a) The SKILL required in the performance of the work of an employee shall be 
considered to include any type of intellectual or physical skill required in the 
performance of that work that has been acquired by the employee through 
experience, training, education or natural ability, and the nature and extent of 
such skills of employees employed in the same establishment shall be com- 
pared without taking into consideration the means by which such skills were 
acquired by the employees. 
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b) The EFFORT required in the performance of the work of an employee shall be 
considered to include any intellectual or physical effort normally required in 
the performance of that work, and in comparing such efforts exerted by 
employees employed in the same establishment, 

(i) such efforts may be found to be of equal value whether such efforts were 
exerted by the same or different means, and 

(ii) the assessment of the effort required in the performance of the work of an 
employee shall not normally be affected by the occasional or sporadic 
performance by that employee of a task that requires additional effort. 


c) The RESPONSIBILITY required in the performance of the work of an 
employee shall be assessed by determining the extent to which the employer 
relies on the employee to perform the work, having regard to the importance 
of the duties of the employee and the accountability of the employee to the 
employer for machines, finances and any other resources and for the work of 
other employees. 


d) The CONDITIONS under which the work of an employee is performed shall 
be considered to include noise, heat, cold, isolation, physical danger, condi- 
tions hazardous to health, mental stress and any other conditions produced 
by the physical or psychological work environment, but shall not be consi- 
dered to include a requirement to work overtime or on shifts where a pre- 
mium is paid to the employee for such overtime or shift work. 


Reasonable factors (exceptions) 


Under Section 11(3) of the Canadian Human Rights Act, there may be differences in 
wages among employees doing work of equal value, but these differences may not 
be based directly or indirectly on the employee’s sex. Seven factors are prescribed to 
be reasonable factors justifying differences in the wages: 


a) DIFFERENT PERFORMANCE RATINGS where these are given to the 
employees by means of a formal system of performance appraisal that has 
been brought to the attention of the employees; 


b) SENIORITY where a wage and salary administration scheme applies to the 
employees and provides that they receive periodic pay increases based on 
their length of service with the employer; 


c) RED CIRCLING where the position of an employee is re-evaluated and as a 
result is down-graded, and the wages of that employee are temporarily fixed, 
or the increases in the wages of that employee are curtailed, until the wages 
appropriate to the downgraded position are equivalent to or better than the 


wages of that employee; 


d) A REHABILITATION ASSIGNMENT where an employer pays to an 
employee wages that are higher than justified by the value of the work _ 
performed by that employee while that employee recuperates from an injury 
or illness of limited duration; 
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e) 


f) 


g) 


A DEMOTION PAY PROCEDURE where the employer re-assigns an 

employee to a position at a lower level because of 

(i) the unsatisfactory work performance of the employee caused by 
(a) the deterioration in the ability of the employee to perform the work, 
(b) the increasing complexity of the job, or 
(c) the impaired health or partial disability of the employee or other cause 

beyond the control of the employee, or 

(ii) an internal labour force surplus that necessitates the re-assignment of the 
employee to a position at a lower level, and the employer continues to pay 
to the employee the same wages that he would have paid if he had not 
reassigned the employee to a position at a lower level. 


A PROCEDURE OF PHASED-IN WAGE REDUCTIONS where the wages of 
an employee are gradually reduced for any of the reasons set out in sub- 
paragraph (e)(i); and 


A TEMPORARY TRAINING POSITION where for the purposes of an 
employee development program that is equally available to male and female 
employees and leads to the career advancement of the employees who take 
part in that program, an employee is temporarily assigned to a position but 
receives wages at a different level than an employee who works in such a 
position on a permanent basis. 


All the reasonable factors mentioned justify a difference in wages only IF THEY 
ARE APPEIED CONSISTENTLY AND EQUITABLY, IN GALGUGATING AN) 
PAYING THE WAGES OF ALL MAEE AND PEMA ESEMOL@ VEES rem ployed 
the same establishment who are performing work of equal value. 


These factors can therefore not be used as an excuse to perpetuate higher wages 
for employees of one sex than for those of the other sex, and the Commission will 
examine any complaints in this regard. 


ROLE OF THE COMMISSION 


With respect to Section 11 of the Act, the Canadian Human Rights Commission 
must undertake to: 


a) 


b) 


ensure that prejudice based on sex is not a factor in the determination of 
wages; 


verify, where necessary, whether the employer’s systems for applying salaries 
and wages are in accordance with the criteria prescribed; 


prevent a return to an inappropriate and discriminatory system for deter- 
mining wages. 
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In order to do this, the Commission will cooperate with employers and employee 
organizations in analysing the various systems of remuneration used by them, by 
means of instruments of measurement developed by the Commission, to determine 
whether the wages have been established without discrimination. It will also inves- 
tigate equal pay complaints and ensure that equitable corrective action is taken. 


Any employer wishing to verify whether the systems in use comply with the new 
standards of the Act can ask for the assistance of the Commission’s compensation 


consultants to help analyse the systems and to recommend the necessary corrective 
action before complaints are actually made. 
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Canadian Human Rights Commission Offices 


Additional information and assistance may be obtained from the following Canadian 


Human Rights Commission offices: 


NATIONAL OFFICE: 


Canadian Human Rights 
Commission 

257 Slater Street 

Ottawa, Ontario 

K1A 1E1 

Telephone: (613) 995-1151 


REGIONAL OFFICES: 


Atlantic Region 


Office address: 

Lord Nelson Arcade 
Room 212 

5675 Spring Garden Road 
Halifax, Nova Scotia 
BojslAt 

Telephone: (902) 426-8380 


Mailing address: 

ETO Isterencio 5) 

Halifax South Postal Station 
Halifax, Nova Scotia 

B3J 32 


Quebec Region 


2021 Union Avenue 
Room 1115 

Montréal, Québec 

H3A 259 

Telephone: (514) 283-5218 


Ontario Region 


Arthur Meighen Building 
55 St. Clair Avenue East 
Room 623 

Toronto, Ontario 

M4T 1M2 

Telephone: (416) 966-5527 


Prairie Region 


Dayton Building 

323 Portage Avenue 
Room 211 

Winnipeg, Manitoba 
Rebel 

Telephone: (204) 949-2189 


Alberta and 
Northwest Territories Region 


Liberty Building 

10506 Jasper Avenue 
Room 416 

Edmonton, Alberta 

T5J 2W9 

Telephone: (403) 420-4040 


Western Region 


Montreal Trust Building 

789 West Pender, Room 1002 
Vancouver, British Columbia 
V6e 1H? 

Telephone: (604) 666-2251 
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